What is curious about this concern with liability is that, as of this writing, there is no extant case in which a law librarian, or any librarian for that matter, has been sued for breaching a duty to a patron and causing an injury. In fact, the most frequently quoted "case" is actually a hypothetical: Alan Angoff's scenario in which a librarian supplied a book containing incorrect information for building a patio that subsequently led to personal injuries and property damage.
3 Even still, no little discussion has been generated over whether librarians might be liable for negligence and whether or not the profession is in danger of having its members taken to court.
4 ¶3 Perhaps more curious still is the fact that there has been no in-depth discussion as to whether the law librarians who are most likely to provide the pro se services that might lead to a lawsuit-public law librarians-could even be liable at all. As public employees, these librarians could claim the traditional immunities of public servants which, if allowed, would make them immune from certain suits in negligence.
5 If this is so, then these librarians need have little concern for liability dangers in providing services to the public, and the issue and its chilling effect should be put to rest for good. However, public official immunity is a matter in flux, made even more complicated by the different treatment accorded it by individual jurisdictions. The concern then in taking up the question of official immunity is that, in the attempt to end the liability debate, it threatens to make it more confusing. Even so, official immunity for public law librarians is an important topic to tackle because certain movements afoot in the community to expand law librarian services to the public, such as mandating lawyer-librarians to perform pro bono services,
6 may make such an immunity, if available, more important than ever. ¶4 This article will first show why librarian liability is still an issue that can cause some concern. Next, it will investigate various public official immunities that public law librarians might rely upon to avoid any lawsuits against them: discretionary immunity, misrepresentation immunity, and judicial immunity. It will also touch upon the impact of a malpractice claim upon these immunities if one could be brought against a librarian. Finally, it concludes with observations on how the issue of public law librarian liability might finally be solved once and for all. ¶5 Discussing librarian liability is a largely academic enterprise: there has never been a lawsuit against a librarian for negligence in the provision of information, and it has been argued that it is unlikely, perhaps even impossible, for one to ever be successfully made.
Why Another Article on Law Librarian Liability?
7 But legal possibilities have an unsettling way of suddenly becoming unpleasant legal realities. In particular, the Iowa case of Sain v. Cedar Rapids Community School District 8 hits uncomfortably close to the mark in establishing liability for those who give incorrect information to persons whom they know will rely upon it. ¶6 Sain's facts seem like a hypothetical concocted by a torts professor to alternately amuse and torture his or her students on the finer points of negligence. The plaintiff, Bruce Sain, was an aspiring basketball player at an Iowa high school who was taking courses required by the National Collegiate Athletic Association (NCAA) in order to play Division 1 sports. In his senior year, Sain was only one class away from meeting the NCAA's English course requirements. He signed up for a world literature course, which had been approved by the NCAA, but became dissatisfied with it and sought to transfer into another course. For assistance, he turned to his guidance counselor, Larry Bowen, in making the change. Bowen suggested a course entitled "Technical Communications," which was being offered for the first time that year. According to Sain, Bowen told him that the class would qualify for the NCAA's English course requirements, a claim Bowen later denied. Sain took the class and graduated from high school with high hopes and a fullpaid basketball scholarship from Northern Illinois University, a Division 1 school. Fortune, however, proved unkind to Sain: the Technical Communications course Bowen had suggested was never submitted by the high school to the NCAA for approval. Consequently, the class did not qualify for the NCAA, leaving Sain one English class shy of those necessary to play Division 1 basketball. Suddenly, Sain's bright prospects collapsed like a house of cards; for want of the class, and a hard-hearted NCAA response to his request for a waiver, he was denied entry into Division 1 sports, his scholarship was canceled, and he was unable to attend Northern Illinois due to lack of funds. 9 ¶7 The disgruntled Sain brought suit against his former school district for negligence and negligent misrepresentation, alleging that Bowen had breached his duty to provide proper advice about the courses necessary to meet NCAA requirements for playing Division 1 sports. The trial court dismissed both claims. It found the negligence argument to be a disguised tort of "educational malpractice," discredited in Iowa, and that there was no duty between Sain and Bowen. As for the negligent misrepresentation claim, the trial court stated that it existed in the realm of commercial transactions and had no place in the field of education. Sain appealed, arguing that Bowen had a duty to provide proper information on courses meeting NCAA requirements and that a guidance counselor could be held liable for negligent misrepresentation.
10 The Iowa Supreme Court ruled for Sain, 11 surprising some, causing the guidance counselor community no little reason to panic, and providing what should be an unsettling opinion for librarians. ¶8 Sain's reasoning has implications for all information professionals. To reach its holding, the court broadened the ambit of the tort of negligent misrepresentation from a liability in a commercial context to include all those "in the business or profession of supplying information for the guidance of others." Such professionals had a duty of care to the person to whom they provided information. Two factors were crucial toward determining whether or not a profession was an activity covered by the tort. First, the person supplying the information for the guidance of someone else had to have known the uses to which it would be put and to have given it to meet those uses (because they could anticipate the consequences of applying that information and foresee possible harm). Second, the information had to be provided for monetary gain.
12 Applying these considerations to the facts in Sain, the Iowa Supreme Court found a guidance counselor could be liable for negligent misrepresentation because the two factors of a professional supplying information to others were met. Bowen acted in an advisory capacity to the student and thus would know why the student was relying on his advice and to what purposes it would be used. Finding the monetary gain element was more of a stretch, but the court argued that Bowen's salary as a counselor gave him a financial interest in the transaction. Given Bowen's status as a professional providing information for the guidance of others and the existence of the requisite duty of care between him and Sain, the court held that the unfortunate student had a cause of action for Bowen's detrimental course suggestion.
13 ¶9 What makes Sain disconcerting to librarians is its impact on the critical issue of whether or not there is an actionable duty between librarians and their patrons. Every first-year law student knows that the ingredients of actionable negligence include duty, breach, causation, and injury. As Paul D. Healey, one of the leading writers on librarian liability, has noted, the causation link between librarian and patron is made tenuous by virtue of the fact that the librarian is the "information intermediary" rather than its creator.
14 For a librarian to be liable for negligence, 16 The financial gain prong of Sain is easy enough to prove: law librarians draw salaries for their labors. The personal knowledge prong is more problematic: librarians provide information for the benefit of their patrons and act in an advisory capacity in matters within their ken, but are they aware of how the information will be used and that the client is relying upon that information? Admittedly, the relationship between guidance counselors and students is more personal than most librarian transactions with their patrons. Still, the potential for the existence of a duty of care under Sain is conceivable given the one-on-one nature of a reference interview:
17 the more a client reveals about his or her situation, the greater the chance for a more personal relationship and the greater the librarian's understanding of how the information will be used. ¶10 The good news is that the post-Sain world has not seen a legal assault on information professionals. In fact, the decision, while widely reported, has not been frequently utilized. Still, Sain does suggest that librarian liability is a possibility and that debate on the subject has utility and is not mere conjecture. ¶11 The problem posed by Sain is its potential to create, or fuel, a chilling effect on the provision of information by professionals such as librarians. Concerned about liability under a Sain-like case, they might be reluctant to provide guidance without being absolutely certain that information and sources of information are absolutely correct. The Sain court did acknowledge that its ruling could have just such a detrimental impact on the relationship between guidance counselors and students.
18 To allay this concern, the court explained that protections existed to shield counselors from suit. Some of its points were not particularly consoling: liability would only extend to the delivery of false information that was intended to influence someone to undertake an action, i.e., counselors had nothing to worry about as long as they did nothing wrong. The court also raised the fact that plaintiffs would have to prove reasonable reliance and proximate cause to establish liability, both of which may or may not be difficult to establish in a librarian-patron context. 19 But the court barely hinted at more effective protection that might be ¶12 It is probable that many of the librarians who assist pro se patrons are publicly employed, either by state universities or by federal, state, or local governments. 21 It has always been fairly difficult to sue a public employee for negligence; throughout much of history, public officials were immune from suit. 22 There are a variety of arguments behind such protection, among them that the "public decision maker" should not be liable for choices made for public benefit, 23 the threat of suits against officials could be used to control state power, 24 and courts should not be asked to breach the separation of powers doctrine and interfere with the executive branch by making judgments on the decisions of government officials.
Restrictions on Tort Suits against Public Officials
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By far, the most common view was that public officers and employees would not perform their duties effectively and vigorously unless afforded some degree of immunity from liability.
26 This latter view was perhaps most eloquently stated by Judge Learned Hand:
It does indeed go without saying that an official, who is in fact guilty of using his powers to vent his spleen upon others, or for any other personal motive not connected with the public good, should not escape liability for the injuries he may so cause; and, if it were possible in practice to confine such complaints to the guilty, it would be monstrous to deny recovery. The justification for doing so is that it is impossible to know whether the claim is well founded until the case has been tried, and that to submit all officials, the innocent as well as the guilty, to the burden of a trial and to the inevitable danger of its outcome, would dampen the ardor of all but the most resolute, or the most irresponsible, in the unflinching discharge of their duties. Again and again the public interest calls for action which may turn out to be founded on a mistake, in the face of which an official may later find himself hard put to it to satisfy a jury of his good faith. There must indeed be means of punishing public officers who have been truant to their duties; but that is quite another matter from exposing such as have been honestly mistaken to suit by anyone who has suffered from their errors. As is so often the case, the answer must be found in a balance between the evils inevitable in either alternative. In this instance it has been thought in the end better to leave unredressed the wrongs done by dishonest officers than to subject those who try to do their duty to the constant dread of retaliation. Judged as res nova, we should not hesitate to follow the path laid down in the books. 27 This immunity toward officials was not absolute: it existed for acts within the official's scope of authority.
28 Intentional or malicious conduct was excluded from protection.
29 ¶13 Just as the expansive power of sovereign immunity was reined in during the latter half of the twentieth century through limitations or outright waivers, so too was the complete immunity accorded public officials from suit. Federal, state, and local tort claims acts were instituted to set the conditions as to when and how public officials could be sued, balancing the right of the public to pursue claims for injuries at the hands of government employees with the protection of the public treasury from numerous and costly suits.
30 These acts contain many of the same features. There is usually a special time limit during which a plaintiff must bring notice of the action to the attention of the government.
31 Such notice must usually be made to a specific public office or official, in a specific form, sometimes requiring a waiting period until the suit can be brought in court. Failure to follow these requirements can result in the dismissal of the claim.
32 These acts also establish that the governmental entity will provide representation to employees and indemnify them for any judgments based on their negligence.
33 Employees are further protected by the fact that a suit against the employee through the tort claims act is the exclusive remedy of the injured party: thus the employee cannot be sued personally in the more traditional civil proceeding.
34 Limits on the amount of damages protect the public coffers from being exhausted by claims. However, the applicability of these laws generally requires governmental officials or employees to have acted in the scope of their employment and without fraud, corruption, and malice.
36 ¶14 Librarians who are public employees are entitled to the protections and benefits that tort claims acts provide. Even so, immunities still exist that may protect librarians entirely from any suit stemming from their dealings with patrons. These immunities can terminate a suit after successfully being invoked by a defendant.
37
Discretionary Immunity ¶15 Of all the government immunities still available to public employees, discretionary immunity is probably of greatest interest to public law librarians. This is because it is fairly widespread and most applicable to the law library context. At common law, public officials enjoyed immunity for discretionary decisions. When governments began waiving sovereign immunity and instituting tort claims acts, they generally created exemptions from liability for discretionary decisions made by public officials within the scope of their employment.
38 ¶16 The basic question with this immunity is what constitutes discretion. The dictionary definition of the word is simple; for example, the American Heritage Dictionary states that discretion is "freedom to act or judge on one's own."
39 Based on this definition, discretionary immunity would seem to be of crucial importance to librarians since the typical activities of a reference interview (e.g., instructing in the use of materials, advising on "research strategies and sources," and providing legal information
40
) are fueled by their discretionary judgment. ¶17 But it is notoriously difficult to translate ordinary words into legal dictates. Doing so with "discretion" has been an effort of near-Herculean proportions. This is no hyperbole. According to the commentators of the Restatement on Torts, courts have been unable to come up with any hard and fast rule as to what constitutes protected discretion:
The cases are legion and are in wide disarray, so that it may appear impossible to organize them into any consistent or coherent whole. The expression, discretionary function, is clearly a standard, requiring measured judgment in its application, and its meaning cannot be reduced to a set of specific rules. Instead, its application to particular facts must be determined by a consideration and evaluation of a number of competing factors. 41 Even this description downplays the variety of interpretations that courts have developed to discern discretionary function, and those standards they have come The particular standard a jurisdiction adheres to will determine whether or not a public law librarian can rely on discretionary immunity's protections.
The Semantic Standard ¶18 The Semantic Standard is perhaps the easiest to understand, has a more venerable reputation than its Planning/Operational Standard cousin, and offers the most protection for public law librarians because of its broad coverage.
43 It holds, in accordance with the dictionary definition, that a decision involving some exercise of judgment is worthy of immunity. A function performed in a specifically mandated manner is considered a ministerial decision, which does not enjoy immunity. A Missouri court explained the standard and the reasons behind it thusly:
Discretionary acts involve the exercise of reason in developing a means to an end, and discretion in determining how or whether an act should be done or a course pursued. In contrast, ministerial functions concern clerical duties to be performed upon a given state of facts, in a prescribed manner, in obedience to the mandate of legal authority, without regard to the public officer's own judgment or opinion on the propriety of the act. 44 The operable analysis under the Semantic Standard then is whether or not a decision involved some exercise of judgment sufficient to make it immune from suit. Where there is judgment, the act is discretionary and there is immunity. Where there is no judgment or judgment is significantly restricted, the act is ministerial and there is no immunity. ¶19 A sample of cases from Connecticut, a Semantic Standard state, shows the broad range of action covered under such immunity and the limits to which a public law librarian could enjoy discretionary immunity protection. In a typical Semantic Standard case, city officials who were sued for negligent fire and housing code enforcement were entitled to discretionary immunity because an inspection as to whether a building met a certain standard was an exercise of judgment.
45 Even seemingly mundane acts can fall under discretionary immunity's protection. For example, a teacher's "negligent" swinging open a door that struck and injured a student in the face was a discretionary act. Poor judgment may have been exercised in opening the door, but it was judgment nonetheless and the act was immune.
46 But Connecticut courts have been loath to make every instance of judgment worthy of immunity. Where an official body has decreed a policy, execution of it becomes a ministerial act, even if it requires some thought process to implement it. So where school custodians violated a bulletin requiring them to clear snow from walkways and to put down sand and ice in inclement weather, their acts became ministerial and their failure to implement the directive was not protected by immunity. 47 Judgment executed outside the bounds of official power is also not covered by immunity. A public official who misidentified a garage full of personal property as a part of a foreclosure sale, allowing foreclosure agents to enter and sell the items stored there, could not claim immunity when the disgruntled property owner sued him. The official had discretion on how to conduct the sale, but he had no power to identify property for sale that was not authorized to be sold.
48 ¶20 Public law librarians should enjoy significant protection under the Semantic Standard's definition. Unless they are under some rules to perform their tasks in a specific manner or their individual judgment is excessively constrained, they cannot be sued if an exercise of discretion in the performance of their tasks leads to some patron injury. Again, many librarian activities would appear to be discretionary tasks: providing instruction, giving advice on how to perform research and choose sources, and providing the particular information or direction to information necessary to answer a patron query.
49 That the information turns out to be wrong or the librarian's judgment is faulty is of little moment: sufficient judgment is exercised to invoke the immunity. To illustrate, consider the case of a patron wishing to represent himself in a divorce who asks a librarian for materials that would help him do so. A librarian's guidance as to which materials the patron should use in the divorce action requires an exercise of judgment as to the sources that will be most helpful for that purpose. Borrowing from the Angoff example, if one of those materials turns out to contain incorrect information, the librarian would be immune for suggesting it, as doing so was a protected discretionary decision.
¶21 But librarians also perform duties that could be considered ministerial: providing specific direction and information to meet a request for which there is no room for deviation. In these cases, the immunity would not attach. In another illustration, a patron requests the most current rules of court in order to determine a deadline for responding to a claim, and the law librarian hands her a superseded rule book containing a deadline that has since been changed. The librarian had no room to deviate from the terms of the request: the decision is ministerial and not protected by immunity if any injury results. ¶22 The major criticism with the Semantic Standard is that it threatens to become the exception that swallows a government's limitation or waiver of public official and sovereign immunities. Nearly every act, no matter how simple, requires some element of thoughtful choice and hence has the potential of being a discretionary decision protected by immunity. 50 Taken to its extreme, the Semantic Standard would reestablish near total immunity protection for officials. As one early critic of the Semantic Standard described the situation: "This statement of the law obviously requires some modification, as it would be difficult to conceive of any official act, no matter how directly ministerial, that did not admit of some discretion in the manner of its performance, even if it involved only the driving of a nail."
51 There has been substantial agreement with this view and, in fact, many states have abandoned the Semantic Standard to adopt the more restrictive Planning/Operational Standard approach. For these reasons, the Semantic Standard is only employed by a handful of states.
52
The Planning/Operational Standard ¶23 The more popular Planning/Operational Standard introduces no little ambiguity into the matter of whether or not public law librarians can enjoy discretionary immunity. Not only is it more restrictive than the Semantic Standard, but its history is more confused. Since the Planning/Operational Standard was invented and influenced by federal law and court decisions, one might think this parentage would yield a uniform means of easily determining what does and does not fall under the protection of discretionary immunity rule. Instead, it has resulted in two competing approaches-an older limited standard and a more recent liberal standard-to further complicate matters as to determining who could enjoy protection for discretionary decision making.
The Dalehite/Indian Towing Approach ¶24 The Planning/Operational Standard developed out of the Federal Tort Claims Act (FTCA) passed in 1946. Created as a means to provide compensation to persons injured by the negligence of federal agencies, officials, and employees, it contained a specific exclusion for discretionary acts:
Any claim based upon an act or omission of an employee of the Government, exercising due care, in the execution of a statute or regulation, whether or not such statute or regulation be valid, or based upon the exercise or performance or the failure to exercise or perform a discretionary function or duty on the part of a federal agency or an employee of the Government, whether or not the discretion involved be abused. 
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Are Public Law Librarians Immune from Suit?
Courts found themselves charged with the task of determining what constituted a discretionary function or duty worthy of immunity. ¶25 The first significant Supreme Court case to interpret the FTCA's discretionary exception was Dalehite v. United States, 54 which involved claims resulting from a massively destructive explosion of ammonium nitrate fertilizer manufactured and transported by the federal government. In Dalehite, the Supreme Court refused to lay out the discretionary exception's specific contours but did state that it was meant to protect those creating and implementing government policy:
It is unnecessary to define, apart from this case, precisely where discretion ends. It is enough to hold, as we do, that the "discretionary function or duty" that cannot form a basis for suit under the Tort Claims Act includes more than the initiation of programs and activities. It also includes determinations made by executives or administrators in establishing plans, specifications or schedules of operations. Where there is room for policy judgment and decision there is discretion. It necessarily follows that acts of subordinates in carrying out the operations of government in accordance with official directions cannot be actionable. If it were not so, the protection of § 2680 (a) would fail at the time it would be needed, that is, when a subordinate performs or fails to perform a causal step, each action or nonaction being directed by the superior, exercising, perhaps abusing, discretion. 55
According to Dalehite, the planning of the manufacture and storage of fertilizer and the subsequent implementation of these policies fell under the discretionary exception.
56 The Court was more explicit in what the discretionary exemption did not cover: ordinary common law torts such as negligently driving a car. 57 ¶26 Dalehite was followed by Indian Towing Co. v. United States, 58 involving a claim against the government for damages arising when a tugboat ran aground due to the Coast Guard's negligent operation of a lighthouse. In a more abbreviated decision, the Court held that the Coast Guard made a discretionary decision to provide lighthouse service, but once that was done, it had a nondiscretionary, or operational (i.e., ministerial), duty to maintain it and provide notice when it was not functioning. Failure to do so did not fall under the discretionary exception and was actionable under the FTCA.
59 ¶27 The combined effect of these cases was to create the view that discretionary immunity only applied to higher level policy and planning, not to decisions made by lower level government functionaries and employees who engaged in unprotected operational conduct. As one commentator put it, "In general, broad policies formulated by government were protected, but applications of those policies were not."
60 In the law library context, Dalehite/Indian Towing could be 61 ¶28 Dalehite/Indian Towing had a significant impact on public official discretionary immunity as more and more states began to adopt tort claims acts of their own. Many of these acts were modeled after their federal predecessor and most included immunity for discretionary actions. Minnesota has a typical statement excluding discretionary acts from suit in its tort claims act:
Subd. 3. Exclusions. Without intent to preclude the courts from finding additional cases where the state and its employees should not, in equity and good conscience, pay compensation for personal injuries or property losses, the legislature declares that the state and its employees are not liable for the following losses:
. . .
(b) a loss caused by the performance or failure to perform a discretionary duty, whether or not the discretion is abused. . . . 62
Many state courts took their cue from their federal counterparts, interpreting this legislation to mean that discretionary immunity applied to upper echelon policy and planning decision making and not to the activities of lower level employees implementing them.
63 Some courts that had followed the Semantic Standard for some time dispensed with it in favor of the new federal Planning/Operational Standard.
64 Thus the Dalehite/Indian Towing immunity regime became the standard under which many state and local public law librarians would labor. ¶29 The Dalehite/Indian Towing Planning/Operational Standard required states to come up with new rules for when a government actor's decisions were protected by immunity. These usually involved walking a tightrope between encroachments on executive decision making on the one hand and reverting back to the Semantic Standard's approach on the other. Several states have a four-prong approach:
(1) Does the challenged act, omission, or decision necessarily involve a basic governmental policy, program or objective? (2) Is the questioned act, omission, or decision essential to the realization or accomplishment of that policy, program, or objective as opposed to one which would not change the course or direction of the policy, program, or objective? (3) Does the act, omission, or decision require the exercise of basic policy evaluation, judgment, and expertise on the part of the governmental agency involved? (4) Does the governmental agency involved possess the requisite constitutional, statutory, or lawful authority and duty to do or make the challenged act, omission, or decision Hawaii's interpretation is far stricter, only allowing discretionary protection for decisions involving evaluation of "broad policy factors" such as "a consideration of the financial, political, economic, and social effects of a given plan or policy."
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California's standard is fairly broad, defining protected policy decisions as ones "consciously balancing risks and advantages." 67 ¶30 The Planning/Operational Standard was supposed to be a relatively simplistic and effective means of granting discretionary immunity to activities truly worthy of it. 68 However, the surrender of the Semantic Standard's relative ease of administration and the requirement to determine whether the nature of an activity fell under the Planning/Operational Standard's aegis led to ad hoc implementation and inconsistent, even strange, results as courts struggled to determine what acts were or were not the creation of policy. In Maine, a court found that a prison guard's closing a door on an inmate's hand, severing a finger, was a protected discretionary decision, 69 while another held an attendant's failure to close a safety gate at a town's waste transfer station was not. 70 A California court declared placement of a child in a foster home was an unprotected operational decision, 71 a holding another court strained to avoid in making the approval of adoptive parents an action protected by discretionary immunity. 72 In Idaho, a case was remanded to determine if the conditions for discretionary immunity existed in a case where a young man hung himself in unsupervised police custody: if the lack of supervision was due to a policy of budget cuts, immunity attached; if it stemmed from negligence of the staff, immunity would not apply. 73 The situation was no better at the federal level. In the decades following Dalehite/Indian Towing, the federal bench also developed a variety of inconsistent approaches toward implementing the Planning/Operational Standard.
74 ¶31 Whether public law librarians can find protection under the Dalehite/ Indian Towing Planning/Operational Standard's view of discretionary immunity depends on whether their activities rise to the level of a policy decision under the applicable standards of their jurisdiction. The provision of library services and, more specifically, legal reference services, would constitute a policy decision, 76 Thus the conduct of agents could be protected by discretionary immunity where they were expressly or impliedly allowed to exercise their judgment under statute, regulation, or agency guidelines.
77 ¶33 Unfortunately, Gaubert's looser standard is not available to all public law librarians. Unlike federal courts, state courts were free to decide whether to adopt the new liberal discretionary immunity doctrine. Iowa's Supreme Court followed the U.S. Supreme Court's lead, noting that "as Gaubert makes clear, we-like many other courts-have misinterpreted Dalehite as holding that the discretionary function exception does not reach any decisions made at the operational level."
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But other state courts adamantly refused to change course, adhering to the stricter Dalehite/Indian Towing doctrine. Hawaii's Supreme Court adopted this position in no uncertain terms: "This court has never adopted the reasoning in Gaubert, and it would be directly contrary to our previous holdings on the discretionary function exception under Hawai'i law to do so. Therefore, reliance on Gaubert is misplaced."
79 Thus the Dalehite/Indian Towing's stricter Planning/Operational Standard remains in place in some states. ¶34 For public law librarians, the Gaubert standard changes the discretionary immunity question for those states that adhere to the Planning/Operational Standard and are following the Supreme Court's lead. No longer is the issue whether a public law librarian's reference duties are policy actions covered by discretionary immunity; now it is whether librarians are granted discretion in conducting these activities. Therefore, where public law librarians are granted broad flexibility in how they perform their reference duties, they should enjoy discretionary immunity. Only in those instances where their responsibilities are restricted, regulated, and otherwise spelled out would their activities be ministerial or operational and thus unprotected by discretionary immunity. The Southern District of Ohio applied Gaubert in a law library context in the case of Knisley v. United States, holding that the military's selection of law books for a library was a discretionary function protected under Gaubert: "Certainly the decision whether particular law books ought to be provided is a discretionary one, calling for a judgment much like the judgment found protected in Gaubert." 80 In our previous scenario of directing a patron to divorce materials, doing so would be discretionary because what materials to select to answer such a query would probably be left to a librarian's judgment. The superseded rulebook would likely still be considered ministerial and unprotected.
Other Discretionary Distinctions ¶35 Some states have allowed an accretion of other factors to attach to their discretionary/ministerial jurisprudence. Texas and other courts maintain a distinction between activities of a governmental nature and those of a professional nature. Steering a course between the semantic/ministerial and policy/operational, a Texas court delineated a compromise in the context of state-employed medical professionals. Government employees should enjoy immunity when they were exercising governmental duties, laying out policies, or allocating resources. They ought not to be immune from professional negligence (e.g., a doctor giving improper treatment) merely by virtue of being a state employee.
81 Minnesota, on the other hand, has adopted a hybrid approach, employing both the semantic and policy standards. State employees can be immune under a common law immunity, which mirrors the traditional Semantic Standard, or a statutory immunity, which resembles the Planning/Operational Standard's protections.
82 These distinctions show how state specific issues of discretionary immunity can be. Thus, determining whether public law librarians enjoy discretionary immunity in a particular state will require some research in the statutory and case law of that state. Tort Claims Act, for example, includes an immunity, enacted in reaction to a court decision, from duties arising from government "internal guidelines or policies."
Immunity for Misrepresentations
84
Sometimes exemptions appear in other parts of the state code. The Texas education article, for example, includes an immunity provision for the discretionary activities of school district employees. 85 Occasionally, these exemptions can be of use in protecting public law librarians. Unfortunately, as with discretionary immunity, they are often not clear-cut. ¶37 An exemption of critical importance to law librarians is one immunizing government employees from misrepresentations. Generally, a misrepresentation is a communication of incorrect information that injures the recipient.
86 If a librarian has to worry about negligence at all, it is from the communication of information that is false. But more narrowly, misrepresentation can be the failure to supply correct information in a commercial context. 87 American Jurisprudence states that the elements to prove misrepresentation are:
[D]efendant made a representation as to a past or existing material fact; the representation was untrue; the defendant, regardless of his or her actual belief, made the representation without any reasonable ground for believing it to be true; the representation was made with the intent to induce the plaintiff to rely on it; the plaintiff was unaware of the falsity of the representation, acted in reliance on the truth of it, and was justified in that reliance; and, as a result of this reliance, the plaintiff sustained damage. 88 The scope of the misrepresentation immunity's full embrace, as we have seen with Sain, is open to debate and the interpretation of the appropriate tort claims act. ¶38 As with discretionary immunity, understanding misrepresentation immunity's usefulness to public law librarians requires some understanding of the subject's treatment by federal law and the Supreme Court. The FTCA has a misrepresentation exemption from liability, which reads:
Any claim arising out of assault, battery, false imprisonment, false arrest, malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference with contract rights: Provided, That, with regard to acts or omissions of investigative or law enforcement officers of the United States Government, the provisions of this chapter and section 1346(b) of this title shall apply to any claim arising, on or after the date of the enactment of this proviso [enacted March 16, 1974] , out of assault, battery, false imprisonment, false arrest, abuse of process, or malicious prosecution. For the purpose of this subsection, "investigative or law enforcement officer" means any officer of the United States who is empowered by law to execute searches, to seize evidence, or to make arrests for violations of Federal law. 89 Like the FTCA's discretionary immunity, the Supreme Court's interpretation of this provision has implications for other jurisdictions that also include it in their tort claims legislation. ¶39 The first significant Supreme Court case to examine the exemption was United States v. Neustadt. 90 This case arose when property purchasers sued the Federal Housing Administration for an incorrect appraisal by one of its employees that induced them to purchase a property for more than its fair market value.
91 The plaintiffs alleged negligence while the government invoked the FTCA immunity for misrepresentations. The Court sided with the government and painted the misrepresentation immunity in broad strokes, holding that the exemption was intended to apply not only to intentional misrepresentations, such as deceit, but negligent misrepresentations as well. According to the Court, the traditional statement of misrepresentation was "the duty to use due care in obtaining and communicating information upon which that party may reasonably be expected to rely in the conduct of his economic affairs."
92 While a federal law may have mandated the appraisal value be provided to the buyers, that did not take the action outside the aegis of the FTCA and make the government liable for erroneous information it may have contained.
Congress has relegated to a governmental agency the duty either to disclose directly, or to require private persons to disclose, information for the assistance and guidance of other persons in the conduct of their economic and commercial affairs. In practically all such instances, it may be said that the Government owes a "specific duty" to obtain and communicate information carefully, less the intended recipient be misled to his financial harm. While we do not condone carelessness by government employees in gathering and promulgating such information, neither can we justifiably ignore the plain words Congress has used in limiting the scope of the Government's tort liability. 93 Thus the Court allowed the FTCA's misrepresentation immunity broad coverage for public officials at around the same time it had limited their protection under discretionary immunity. ¶40 This interpretation by itself could be taken to extremes. In folding together intentional and unintentional misrepresentations, the tort had become excruciatingly difficult to define: nearly any negligent action could potentially be painted as a "misrepresentation" and therefore immune from suit under the FTCA. To counter this, the Supreme Court also laid out some parameters to distinguish mis- representation from negligence, in the process squaring it with its earlier decision in Indian Towing:
Our conclusion neither conflicts with nor impairs the authority of Indian Towing Co. v. United States, which held cognizable a Torts Act claim for property damages suffered when a vessel ran aground as a result of the Coast Guard's allegedly negligent failure to maintain the beacon lamp in a lighthouse. Such a claim does not "arise out of . . . misrepresentation," any more than does one based upon a motor vehicle operator's negligence in giving a misleading turn signal. As Dean Prosser has observed, many familiar forms of negligent conduct may be said to involve an element of "misrepresentation," in the generic sense of that word, but "[so] far as misrepresentation has been treated as giving rise in and of itself to a distinct cause of action in tort, it has been identified with the common law action of deceit," and has been confined "very largely to the invasion of interests of a financial or commercial character, in the course of business dealings." 94 Of course, it would not be that simple. Just as federal courts landed all over the map in trying to figure out what was and was not a discretionary decision, so too did they diverge on just what was and was not a misrepresentation. ¶41 The lower federal courts found application of Neustadt problematic in two major ways. The first was whether or not the exemption applied to a commercial context. Taking Neustadt's lead, some courts attempted to solidify the boundaries of the tort by requiring some sort of government injury to a plaintiff's financial or commercial interest. 95 But Neustadt, quoting Prosser, said that misrepresentation "very largely" dealt with financial or commercial injuries and this needle eye was big enough to allow through a camel of other claims, including those arising from personal injury. 96 The second problem was in figuring out when a tort was negligence and when it was misrepresentation. In this instance, courts sought to determine if misrepresentation represented the gravamen of the claim or something more incidental.
97 ¶42 The Supreme Court helped to clear up some of the confusion over the misrepresentation exemption when it revisited the subject in Block v. Neal.
98 Block involved a property owner's contractual and negligence claims over the failure of government officials to properly inspect for defects in her home. The Court stated more succinctly the grounds for misrepresentation: "the essence of an action for misrepresentation, whether negligent or intentional, is the communication of misinformation on which the recipient relies."
99 Determining when there was and was not misrepresentation as opposed to negligence required looking at the gravamen of the claim.
100 While reiterating that the misrepresentation exemption provided governments with broad protection from liability, particularly for financial injuries, it did not bar claims for breaches of duty other than "failure to use due care in communicating information. . . ."
101 If a plaintiff could find another ground for a suit, even if it involved elements mirroring those required for a misrepresentation case, the FTCA misrepresentation exemption did not foreclose bringing the action.
102 In Block, the plaintiff had made a distinct claim beyond the misrepresentation of government officials, arguing that there was liability under the "Good Samaritan Doctrine." Since this was a distinct claim from misrepresentation, the Supreme Court held the FTCA did not bar the plaintiff's claim.
103 Of course, federal decisions do not end the matter of whether public law librarians are protected under misrepresentation immunity; one must also look to the states and their handling of the issue. ¶43 Like discretionary immunity, the misrepresentation exemption is found in several state codes. 104 While the FTCA and its interpretation by the Supreme Court have some bearing on how state courts interpret this immunity, Neustadt and Block do not appear to have had as great an impact in these jurisdictions as Dalehite, Indian Towing, and Gaubert had in the discretionary immunity line of cases. This is not so much due to any disagreement with the Supreme Court but rather the dearth of misrepresentation exemption jurisprudence. Those states that do adopt the Neustadt/Block line of reasoning can have some interesting results. California follows the misrepresentation immunity requirement that injuries be of a commercial or financial nature. 105 However, in a case analogous to Sain, a counselor was immune for suggesting a course that turned out not to meet NCAA requirements and resulted in the revocation of the plaintiff's sports scholarship.
106 ¶44 Some states have marked out their own position on the issue. In the case of New Jersey, its misrepresentation immunity protects the traditional concerns of public official immunity: guarding the public purse and ensuring the alacrity of public officials in the performance of their duties. Bank, accepting the view that making government employees liable for inevitable errors in the vast amounts of information they produced would expose the state treasury to a potentially catastrophic number of claims, way beyond the ability to forecast and insure against, and that the misrepresentation exemption was the legislature's answer for stemming this possible deluge. 108 In addition, the court took an expansive view of the activities covered by the misrepresentation exemption, holding that its protection applied to ministerial as well as discretionary activities.
109 As can be expected, this view of misrepresentation has a broad ambit. One of the primary cases discussing the New Jersey law held a medical examiner not liable for mistaking a cause of death from four bullets in the head as pneumonitis.
110 In Simon, the superior court held a township not liable when an unidentified clerical employee mistakenly gave the incorrect amount of tax liens on a property, which made a bank liable for the taxes.
111 ¶45 On its face, misrepresentation immunity appears to be the armor that makes public law librarians invulnerable to lawsuits. Since librarians are in the profession of gathering and disseminating information, it is hard to fathom any activity that might take them out of the realm of misrepresentation immunity's protection. Both examples used thus far, recommending materials that contain incorrect information and directing a patron to a superseded rulebook, could constitute misrepresentations as both involve the communication of erroneous information. The factor that might push such professionals out of the immunity's umbrella is the nature of the injury, i.e., whether it involves damage to a financial or commercial interest. Both Neustadt and Block declare that the distinguishing aspect of a misrepresentation claim is damages of a financial and commercial nature, but neither explicitly rules out other injuries.
112 The matter remains unsettled. Another way to draw librarians out of the misrepresentation immunity's shield might be to cast a claim in a different vein such as professional negligence. However, as will be discussed later, doing so would be problematic because of the ambiguous nature of a librarian's professional duty to patrons.
113 ¶46 It would appear that public law librarians in New Jersey, and any states that might follow the line of reasoning of that state's courts, apparently enjoy the broadest protection available for their information provision activities to the public. They cannot be liable for incorrect information unless it was given with some nefarious intent or the result of the most egregious wrongdoing. Judicial Immunity ¶47 Another layer of immunity conceivably protects law librarians who work for courts: judicial immunity. Generally, under this immunity, judges cannot be held liable in damages for judicial acts made within their jurisdiction. 114 Like public official immunity, judicial immunity has deep roots in history and similar justifications. Courts have deemed judicial immunity necessary to maintain judicial independence and ensure finality in judicial decisions. 115 The Supreme Court has several times upheld its existence, and it has been articulated in courts at the state level.
116 However, judicial immunity provides no protection for the negligent performance of ministerial duties. 117 What constitutes a court's judicial and ministerial functions is determined through application of a test similar to the Semantic Standard: judicial acts involve some judgment or discretion; ministerial acts involve no judgment or discretion.
118 ¶48 Though primarily protecting judges, judicial immunity can also extend throughout the judicial community under certain circumstances. The Supreme Court has held that immunity attaches to officials, employees, and persons performing "functionally comparable" activities to a judge or duties "closely associated with the judicial process."
119 Other court decisions have extended immunity to administrative law judges, federal hearing examiners, law clerks, clerks of court, prosecutors, witnesses, grand jurors, coroners, court reporters, bailiffs, and arbitrators. 120 Though there is no case on point, court librarians might be considered immune if the library was considered integral to the judicial process.
121
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[Vol. 99:1 A Potential Complication: Malpractice ¶49 Another question that is critical to whether public official immunities can provide effective protection to public law librarians is that of malpractice. As Healey describes the issue, the actionable duty of care in a malpractice action is reflected in "the standards of competence and due care of the profession involved."
122 If a patron was injured by a librarian's deviation from the competence and due care readily assumed by members of the profession, it is conceivable that the librarian could be subject to a malpractice claim. This could disturb the protections of the immunities already discussed. ¶50 Malpractice represents a claim that may evade discretionary immunity. Public official immunities arise from duties created by virtue of public employment.
123 However, not all actions by public officials can be so defined. 124 For example, the safe operation of an automobile is a duty that any driver owes to all other members of the public: it arises independently of public employment.
125 Therefore, it has been held that the negligent operation of an automobile by a public official is not protected by public official immunities. 126 In the same vein, professional duties can be discerned as distinguishable from those of public service. The public realm employs a variety of professionals whose brethren operate in private practice: doctors, lawyers, scientists, and, of course, librarians. It has been held that there is no public official immunity for professional malpractice because there should be no difference in the duty owed by a privately or publicly employed professional.
127
For example, a patient ought to expect the same standard of care, and be able to sue for a breach in providing it, whether he or she arrives at a hospital that is publicly or privately owned.
128 Not only could a professional lack public official immunities for malpractice, but it is even possible that he or she could be deprived of tort claims act protections and be held personally liable for professional negligence. Again, the action is not for breach of a public duty but for the one that exists between the professional and the person he or she serves.
129 ¶51 Malpractice also raises a claim distinct from misrepresentation so that that immunity would constitute no bar to bringing a malpractice action. But sifting a malpractice claim from misrepresentation may be extremely difficult to do. If the dividing line between negligence and misrepresentation is usually blurred, the border between malpractice and misrepresentation is nearly imperceptible: both would involve some failure in communicating correct information. ¶52 The extension of malpractice to public professionals can sometimes only go so far. For instance, the Supreme Court of Minnesota has held that public defenders cannot be sued for malpractice on public policy grounds. It reasoned that because the state office of the public defender was unduly burdened by a high crime rate, increased indigency, and reduced funding, subjecting it to malpractice claims could thwart its ability to provide constitutionally mandated legal representation.
131 It is also possible to foreclose such suits through a provision in the appropriate tort claims act. For instance, in the Illinois case of Michigan Avenue National Bank v. County of Cook, medical professional defendants were held to be immune from a malpractice suit by virtue of a tort claims act provision protecting local public entities from suits stemming from the failure to perform diagnoses.
132 ¶53 Whether or not public law librarians can be liable for malpractice is, like all other aspects of law librarian liability, problematic. As Healey noted in 1995, it is questionable whether librarianship constitutes a profession with the ever-elusive duty of care toward patrons. Those professions with such an actionable duty of care, according to Healey, usually have licensing boards with specific rules of conduct, the violation of which could lead to action against a member, or a body of case law defining when malpractice occurs. 133 Law librarians do not have the latter, but they do now have a set of professional standards, AALL's Competencies of Law Librarianship, which provides a standard of competent law librarianship.
134
It is possible, but relatively unclear, that these could be used as a standard, the breach of which could constitute malpractice. In the legal profession, courts are divided on how that profession's standards can be used as evidence of malpractice. 135 Moreover, legal professional standards lay a floor of minimum competence, the failure of which to uphold could constitute evidence of malpractice. The situation for law librarians is different. AALL states that its Competencies of Law Librarianship identify "the knowledge, skills, abilities and personal characteristics that help distinguish superior performance." 136 In any event, law librarians should be able to defend against malpractice liability on public policy grounds. As has been noted earlier, pro se litigation is increasing and these individuals rely on Conclusion ¶54 So are public law librarians immune from suit? Under the first scenario described above, directing a patron to material that turns out to contain false information, the answer would be "probably" under the discretionary immunity's Semantic Standard, "probably not" under the Dalehite/Indian Towing Planning/ Operational Standard, "possibly" under the Gaubert approach, "probably" under the misrepresentation exemption, and "conceivably" under judicial immunity. As for the second scenario, the superseded rulebook, it is likely that the librarian would only be immune under the misrepresentation exemption. However, if law librarians can be sued for malpractice, all bets are off. This article seems to have fallen into the trap it set for itself, transforming the quagmire of public law librarian liability into quicksand. ¶55 At its core, the debate is not as convoluted as it seems. While it is important to understand the tangled threads that make up the Gordian knot of public official immunity, it is crucial to remember the fundamental purpose such immunities were created to serve: allowing public officials to perform their duties without fear of harassment from lawsuits. As noted earlier, more people are choosing to solve their legal issues on their own.
138 Given the significant increase in lawsuits against professions, law librarians could understandably be wary about assisting the increasing numbers of pro se patrons because of liability issues.
139 This is precisely the type of situation public official immunities were intended to address. It would seem unreasonable, therefore, to deny public law librarians their protections. ¶56 The added layers of complexity public official immunities create also serve a trenchant purpose: as hard as it is to make a claim in negligence against public law librarians, their potential public official immunities make the task all the harder. Other commentators have written about the difficulties in establishing the proximate cause and duty planks of negligence analysis.
140 The ability to invoke immunity, whether by claiming protected discretion, misrepresentation, or being an integral part of the judicial process, makes bringing a negligence claim extremely difficult. Again, official immunity, if successfully invoked, can terminate a suit.
141
The challenges of overcoming immunities and establishing a plausible negligence claim are so daunting-and needless to say requiring significant enough injuries to warrant such a suit-as to serve as a sufficient deterrent to taking public law librarians to court for all but the most egregious errors that they could possibly commit. At the very least, public law librarians concerned about liability should be aware of the respective tort claims act that protects their activities, limits claims against them, and guarantees them representation and indemnification. ¶57 Another important point to take from this discussion is that it contains a hint on how to put the librarian liability question in its grave for good (at least for public law librarians): have states, in their respective tort claims acts, create an immunity for law librarians providing services for pro se patrons. The exemption need not cover all conduct-malice, fraud, deceit, and other egregious wrongdoing could be left actionable-and it would only protect those activities within a law librarian's scope of authority, i.e., not providing legal advice. Instead of making an expansive immunity, it could also be limited to specific activities.
142 This could even conceivably protect public law librarians from malpractice claims should they ever arise. Public law librarians would not be completely "off the hook" for negligence; presumably employers could reprimand employees who fail to maintain professional standards. ¶58 In the end, the immunities offered under tort claims acts may require excruciating study to fathom, but they are important to know to warm the chill in the legal reference room so that librarians can perform their duties and pro se clients can be directed to the information they need.
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